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WALTER STAHR*
JOHN PALENBERG**

Rule 12g3-2(b) Under the Securities
Exchange Act: A Primer for Foreign
Companies
Most foreign companies realize that if they sell securities in the United States
or list their securities on a U.S. stock exchange, they must comply with the U.S.
securities laws. Many foreign companies may not realize, however, that even if
they do not sell or list securities in the United States, they may be subject to certain
requirements of the U.S. securities laws. Indeed, many foreign companies with
a substantial number of U.S. shareholders may not be registering their common
stock as required by section 12(g) of the Securities Exchange Act of 1934 (Exchange Act) or establishing an exemption from registration by providing information to the Securities and Exchange Commission (SEC) under rule 12g3-2(b).
Since the penalties for noncompliance with the U.S. securities laws can be severe,
and since the costs of providing information under rule 12g3-2(b) are relatively
modest, foreign companies may want to consider whether and how these requirements apply to them.
This article has four parts. The first part reviews the provisions that determine
which companies are required to register under section 12(g) or establish an
exemption by providing information under rule 12g3-2(b). The second discusses
the requirements for documents and information under rule 12g3-2(b). The third
attempts to support our assertion that many foreign companies may not be complying with the requirement either to register or to provide information. The fourth
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considers the advantages and disadvantages to a foreign company of providing

information under rule 12g3-2(b).
I. Who Is Required to Register or Provide Information?
In general, subject to certain jurisdictional limits, any company with $5million
or more in assets, 300 or more U.S. shareholders, and 500 or more total shareholders, as of the last day of its fiscal year, is required to register its securities under

section 12(g) of the Exchange Act. 1 Registration under section 12(g) generally
subjects a foreign company to most but not all of the disclosure requirements that
apply to domestic reporting companies. 2 An exemption is available under rule
12g3-2(b), however, for foreign private issuers3 that have not offered or listed
their securities in the United States4 and that provide the information specified by
rule 12g3-2(b). This information, in general, consists of certain materials that
the foreign company already provides to its foreign securities regulator, stock
exchange, or shareholders.

Congress, not the SEC, made the decision to require certain foreign companies
to register their securities. Prior to 1964, companies with securities listed on stock

exchanges were required to register the securities under section 12(b) of the
Exchange Act, but companies whose securities traded over-the-counter were not.
As a result, many actively traded securities were not subject to the periodic
reporting or insider trading requirements of the Exchange Act.5 To eliminate

this loophole, Congress in 1964 required all companies engaged in interstate
commerce, or with securities traded in interstate commerce, and with assets over

$1 million6 and more than 500 shareholders, to register their securities under
section 12(g).'
Congress realized that this broad requirement would cover not only hundreds
of domestic companies but many foreign companies, including some that had
1. See 15 U.S.C. § 781(g) (1988); 17 C.F.R. §§ 240.12g-1,. 12g3-2(a) (1992). "Shareholder"
here means a holder of a class of equity securities, as discussed below.
2. A foreign company with securities registered under section 12(g) must file annual reports
with the SEC on form 10-K, including audited financial statements, with a reconciliation to U.S.
Generally Accepted Accounting Principles. For more details, see EDWARD F. GREENE ET AL., U.S.
REGULATION OF THE INTERNATIONAL SECURITIES MARKETS

§ 2.03

(1992).

3. The term "foreign private issuer" is defined in rule 3b-4 to exclude foreign governmental
issuers and foreign companies whose assets, shareholders, or directors are mainly American. See 17
C.F.R. § 240.3b-4 (1992).
4. Rule 12g3-2(b) is not available to a foreign company that has, or has had within the past
eighteen months, securities listed on a U.S. exchange or quoted on NASDAQ, except for certain
"grandfathered" companies that have provided rule 12g3-2(b) information continuously since 1983.
The rule is also not available to a foreign company required to register as a result of a public offering
of its securities in the United States. See 17 C.F.R. §§ 240,12g3-2(d)(1), (3) (1992).
5. See Louis Loss, FUNDAMENTALS OF SECURITIES REGULATION 408-11 (2d ed. 1988).
6. Using its authority under § 12(h), the SEC has increased this asset threshold to $5 million.
See 17 C.F.R. §240.12g-1 (1992).
7. See 15 U.S.C. § 781(g) (1988); S. REP. No. 379, 88th Cong., 1st Sess. 6-12 (1963).
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never sold securities in the United States, but whose securities were nevertheless
owned and traded in the United States. 8 Recognizing the difficulty of the issue, 9
Congress delegated to the SEC the task of deciding which foreign companies
would have to register under section 12(g).l 0 After a series of temporary exemp-

tions, the SEC in 1967 decided to exempt most foreign companies from section
12(g) registration if they provided the information required by rule 12g3-2(b). "
The remainder of this section considers in more detail the elements of section
12(g): assets, shareholders, and jurisdiction.

A.

ASSETS OF

$5

MILLION

A company is exempt from registration under section 12(g) if, on the last day
of its most recent fiscal year, its total assets did not exceed $5 million.12 For
these purposes, "total assets" are those of the company or the company and its
subsidiaries, whichever is greater, calculated in accordance with U.S. accounting
principles.' 3Total assets should be converted into U.S. dollars using the exchange
rate on the last day of the company's most recent fiscal year.
B. 300 U.S.

SHAREHOLDERS

A foreign company is also exempt from registration under section 12(g) if, as
of the end of its most recent fiscal year, each "class of equity securities" has
fewer than 300 "holders" resident in the United States.' 4 A "class of equity
securities," for these purposes, is all of a company's equity securities "which
are of substantially similar character and the holders of which enjoy substantially
similar rights and privileges." 5 The common stock of a company is usually one
8. The Senate Report noted that, "[a]s a practical matter, however, enforcement of the registration and reporting requirements of [the Exchange Act] against foreign issuers outside the jurisdiction
of the United States who do not voluntarily seek funds in the American capital markets or listing on
an exchange would present serious difficulties." S. REP. No. 379, 88th Cong., 1st Sess. 29 (1963).
9. Representative Springer, for example, said that the question of foreign issuers was "one of
the real problems." "We felt that we could not lay down a fast rule of law saying that they were either
exempt or not. We felt this ought to be left to the Commission to determine those instances in which
they believed it was in the public interest to make an exemption." 110 CONG. REc. 17,325 (daily
ed. Aug. 4, 1964) (remarks of Rep. Springer).
10. Section 12(g)(3) provides that the SEC may "exempt from this subsection any security of
a foreign issuer, including any certificate of deposit for such a security, if the Commission finds that
such exemption is in the public interest and is consistent with the protection of investors." 15 U.S.C.
§ 78 1(g)(3) (1988).
11. See Adoption of Rules Relating to Foreign Securities, Exchange Act Release No. 8,066, 32
Fed. Reg. 7,845 (May 30, 1967); Martin Goldman & J.L. Magrino, Jr., ForeignIssuers and Section
12(g) of the Securities Exchange Act of 1934, 23 Bus. LAW. 134, 135-39 (1967).
12. 17 C.F.R. § 240.12g-1 (1992).
13. Id. § 240.12g5-2.
14. Id. § 240.12g3-2(a).
15. 15 U.S.C. § 781(g)(5) (1988). "Equity securities" are defined to include common and
preferred stock, securities convertible into stock, and warrants to purchase stock. Id. § 78c(a)(1 1);
17 C.F.R. § 240.3a11-1 (1992).
WINTER 1993
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class; the preferred stock, if any, is usually a second class. If there are fewer than
300 U.S. holders of one class, such as the preferred stock, but more than 300
U.S. holders of another class, such as the common stock, then the company is

required to register the common stock under section 12(g), assuming the other
requirements are met.

The SEC rules provide that, in general, in counting U.S. holders, a company
can rely on its own records, or records maintained on its behalf, of security
holders.16 Thus, a foreign company is generally not required to look through the
brokers, bankers, or other intermediaries to determine the ultimate number of
beneficial U.S. shareholders.

An important exception to this general rule exists, however, when a company
knows of an American Depositary Receipt (ADR) facility for its shares.' 7 In such
a case, the company must count as U.S. shareholders all those identified as such
on the records of the depositary.' 8 The company must contact the depositary,
request the number of U.S. shareholders on the depositary's records, and include

this figure in its total number of U.S. shareholders. 19 The company must include
the number of ADR holders even if the ADR facility is "unsponsored," meaning
that it was formed without any formal agreement between the U.S. depositary
and the foreign company. 2'
C. 500 TOTAL SHAREHOLDERS

A class of equity securities with fewer than 300 U.S. holders need not be
registered. Moreover, a class with fewer than 500 holders worldwide, including
the U.S. holders, need not be registered. Thus, if a company has 350 U.S. holders
of its common stock but only 450 worldwide holders, the company need not
register the common stock under section 12(g). In most cases, of course, a foreign

16. 17 C.F.R. § 240.12g5-1 (1992).
17. ADRs are securities issued by a U.S. bank or other "depositary" that evidence foreign
securities "on deposit," usually with a foreign affiliate of the depositary. ADRs are a popular way
for U.S. investors to achieve the economic benefits of owning foreign securities without dealing with
foreign brokers or currencies. See American Depositary Receipts, Securities Act Release No. 6894,
56 Fed. Reg. 24,420 (May 30, 1991) (hereinafter ADR Release); John R. Dorfman, Looking for
Bargains in Foreign Stocks at Home, WALL ST. J., Apr. 26, 1993, at Cl.
18. 17 C.F.R. § 240.12g5-1(b)(1) (1992).
19. The rules provide that a foreign company "may rely in good faith on such information as
is received in response to its request from a non-affiliated" depositary. Id. An interesting, although
perhaps academic, question is what would happen if a depositary did not respond to a request for such
information.
20. Historically, before setting up an unsponsored ADR facility, a depositary has usually asked
the foreign company whether it objects to the proposed facility. Prior to 1983, under SEC rules, an
unsponsored ADR facility could be established with respect to virtually any foreign issuer. Today,
the SEC rules only allow registration of an unsponsored ADR facility if the foreign company is either
reporting under the Exchange Act or providing information under rule 12g3-2(b). Many ADR facilities
established prior to 1983, however, are still in operation.
VOL. 27, NO. 4
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company with 300 or more U.S. shareholders will have 500 or more worldwide
shareholders.

D. U.S. JURISDICTION
The asset and shareholder tests discussed above are, at least in theory, relatively
simple. The jurisdictional questions involved in the application of section 12(g)
to a foreign company that has neither offered nor listed securities in the United
States could be quite complex. The following is a necessarily brief introduction
to these complex issues.
1. Subject Matter Jurisdiction
Section 12(g) applies only to companies "engaged in interstate commerce, or
in a business affecting interstate commerce, or whose securities are traded by use
of the mails or any means or instrumentality of interstate commerce.', 2' Even if
a foreign company is not engaged in U.S. interstate commerce, if the company
has over 300 U.S. shareholders then these shareholders almost certainly have
traded the company's securities using the U.S. telephone.and mail systems, both
of which are considered means of interstate commerce for these purposes. Thus
the statutory language would probably not provide much basis for a foreign
company with over 300 U.S. shareholders to argue in litigation a lack of subject
matter jurisdiction under section 12(g).
The story does not end, however, with the statutory language. The U.S. courts
do not "assume that the legislature always means to go to the full extent permitted
by a literal reading" of the U.S. securities laws.22 Rather, the courts generally
consider whether the contacts with the United States are "significant" enough
2' 3
"to warrant the conclusion that Congress intended that U.S. law be applied.'
The courts also stress that "the antifraud provisions of American securities
24
laws have broader extraterritorial reach than American filing requirements."
Thus, one factor that would influence whether a court would find subject matter
jurisdiction under section 12(g) would be whether the case also included substantial allegations of fraud under section 10(b) of the Exchange Act or similar provisions. Other relevant factors could include: 25 the extent of ownership of the
foreign security in the United States; whether the foreign company encouraged or

21. 15 U.S.C. § 781(g)(1) (1988).
22. Consolidated Gold Fields PLC v. Minorco, S.A., 871 F.2d 252, 262 (2d Cir. 1989).
23. See RESTATEMENT (THIRD)OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 416
note 1 (1987) (hereinafter THIRD RESTATEMENT).
24. Consolidated Gold Fields, 871 F.2d at 262. See THIRD RESTATEMENT, supra note 23, § 416
cmt. a ("an interest in punishing fraudulent or manipulative conduct is entitled to greater weight than
are routine administrative requirements").
25. These factors are based, loosely, on those in the THIRD RESTATEMENT, supra note 23,

§§ 403, 416.
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facilitated the movement of its shares to the United States; 26 and the effect of the
foreign company's failure to register on the U.S. market for its securities.27
Since the issue has never been litigated, it is difficult to predict how a court
would resolve a dispute regarding subject matter jurisdiction under section 12(g),
particularly in a case lacking allegations of fraud and efforts by a foreign company
to encourage the development of a U.S. market for its shares. The difficulty
in predicting the outcome in litigation, though, should incline cautious foreign
companies to register under section 12(g) or provide information under rule
12g3-2(b).
2. PersonalJurisdiction
Application of section 12(g) to a foreign company that neither sold nor listed
securities in the United States could also raise difficult questions regarding personal jurisdiction.
Under the U.S. Constitution, U.S. courts do not have personal jurisdiction over
a foreign defendant unless "the defendant purposefully established 'minimum
contacts' in the forum state.' 28 Requiring such contacts ensures that "maintenance of the suit does not offend traditional notions of fair play and substantial
justice.' 29 The Supreme Court has emphasized the "unique burdens placed upon
one who must defend oneself in a foreign legal system"3 and urged that "[g]reat
care and reserve should be exercised when extending our notions of personal
jurisdiction into the international field." 31Commentators have argued that "jurisdiction over foreign defendants should be asserted only after a clear showing of
a sufficiently close relationship to the United States to alert the defendant to the
possibility of suit there.' '32
Again, in the absence of litigated cases under section 12(g), it is difficult to
predict the outcome of a challenge to a court's personal jurisdiction raised in the
context of an attempt by the SEC to enforce that provision. The difficulty in
predicting the outcome in litigation should lead cautious companies to consider
seriously whether they should provide information under rule 12g3-2(b).
26. One question would be whether the foreign company had sponsored or initiated an ADR
facility. Another question could be whether general advertising for a company's products, but not
for its securities, could be considered encouraging purchase of the company's securities.
27. The "effects" analysis could consider, for example, whether information comparable to that
required by the SEC is available to investors in the United States.
28. Burger King v. Rudzewicz, 471 U.S. 462, 474 (1985). In most types of litigation, the issue
is whether the defendant has such "contacts" with the particular state, such as New York, in which
the plaintiff sues. Under the Exchange Act, however, "so long as a defendant has minimum contacts
with the United States," "personal jurisdiction in any federal district court" is available. Securities
Investor Protection Corp. v. Vigman, 764 F.2d 1309, 1316 (9th Cir. 1985).
29. International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).
30. Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 114 (1987).
31. Id. at 115.
32. Gary B. Born, Reflections on JudicialJurisdiction in InternationalCases, 17 GA. J. INT'L
& COMP. L. 1, 43 (1987).
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H. What Information Is Required?
The general theory of rule 12g3-2(b) seems to be that, although it would be
unreasonable to impose the burden of full U.S. financial reporting on a foreign
company that, because of secondary trading it does not control, comes to have
more than 300 U.S. shareholders, it would also be unreasonable to exempt such
foreign companies totally from the requirement to provide information to their
U.S. shareholders.3 3 Thus, rule 12g3-2(b) calls for foreign issuers to furnish the
SEC with certain materials that the SEC then makes available to the public. The
SEC has tried to lighten the reporting burden on foreign companies by focusing
on documents that the companies prepare for use in their home country and by
limiting the circumstances under which materials must be translated into English.
By keeping the burden relatively light, the SEC presumably hopes to encourage
foreign issuers to provide information voluntarily under the rule.
Companies wishing to avail themselves of the rule 12g3-2(b) exemption from
registration must submit an application to the SEC. At least in theory, a rule
12g3-2(b) application must be submitted before the date on which the company
would have to register under section 12(g), that is, within 120 days after the fiscal
year end on which the asset and shareholder thresholds were exceeded. 34 At
35
present no set form for the application letter and no application fee are required.
Subject to the materiality and language exceptions discussed below, a foreign
company in its application to the SEC is required to provide one copy 36 of whatever
information the company, since the beginning of its last fiscal year, (i) has made,
or is required to make, public pursuant to the law of the country of its domicile
or in which it is incorporated or organized, (ii) has filed or is required to file with
a stock exchange on which its securities are traded and that was made public by
such exchange, and (iii) has distributed or is required to distribute to its security
holders. 7
These documentary requirements are subject to an important materiality exception. The rule only requires information that is "material to the investment deci33. U.S. companies with more than $5 million in assets and more than 300 shareholders are
required to register by section 12(g) and do not have an exception similar to rule 12g3-2(b).
34. See 15 U.S.C. § 781(g)(1) (1988) (120 days after fiscal year end); 17 C.F.R. § 240.12g32(b)(2) (1992) ("on or before the date on which a registration statement under section 12(g) of the
Act would otherwise be required to be filed"). In practice, many companies make filings that are
"late" under these standards.
35. 17 C.F.R. § 240.12g3-2(b)(4) (1992). The SEC has proposed an amendment that would
require that information be submitted under cover of particular SEC forms. See Proposed Amendments
to Regulation S-K, Exchange Act Release No. 29,277, 56 Fed. Reg. 27,612 (June 14, 1991) [hereinafter S-K Release].
36. 17 C.F.R. § 240.12g3-2(b)(4) (1992).
37. Id. § 240.12g3-2(b)(1)(i). Although a company might not distribute press releases directly
to shareholders, these are considered "materials distributed to shareholders" for these purposes.
Advertisements or articles published by a foreign company in newspapers or magazines are also
deemed "materials distributed to shareholders." Standard product advertisements, however, are
generally not submitted since these are not considered material to shareholders.
WINTER 1993
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sion." Such information includes the financial condition or results of the com-

pany; changes in its business; acquisitions or dispositions of assets; the issuance,
redemption, or acquisition by the company of securities; changes in its management or control; and compensation of or transactions with directors and officers."8

Thus, a press release or other document about an issue that is unlikely to concern
a shareholder, such as the announcement of a company anniversary, need not be
provided to the SEC.
The documentary requirements of rule 12g3-2(b) are also subject to what could

be characterized as a "language exception." For press releases or other materials
submitted directly to shareholders, the rule requires an English version or "adequate summary" in English. 39 For all other materials, an English translation,

version, or summary is required only if one has been prepared for other purposes.
If no such translation, version, or summary is available, rule 12g3-2(b) does not

require that one be prepared, since "[i]nformation or documents in a language
other than English are not required to be furnished."4 Only a brief description
of the document need be filed.41
In addition to the documents described above, an initial rule 12g3-2(b) applica-

tion must include two lists. The first is a list of the applicable foreign information
requirements, stating when and by whom each document is to be made public or
filed. 42 The second list should include the following information, to the extent
known or obtainable "without unreasonable expense or effort": (i) the number
of holders of each class of its equity securities resident in the United States; (ii)
the amount and percentage of each class of its equity securities held by residents
of the United States; (iii) a description of the circumstances in which such securities were acquired; and (iv) the date and circumstances of the most recent distribution of securities by the company or an affiliate.43
38. Id. § 240.12g3-2(b)(3) (1992). When it adopted the rule, the SEC noted that
in some countries corporations are required to file many documents with governmental agencies which are made
available for public inspection. These documents would technically be required to befurnished under the "made
public" test of the rule. The Commission wishes, however, to receive only information of material interest to
investors, andthe rule setsforth several examples of such information.

Adoption of Rules Relating to Foreign Securities, Exchange Act Release No. 8,066, 32 Fed. Reg.
7,845 (May 30, 1967).
39. 17 C.F.R. § 240.12g3-2(b)(4) (1992).
40. Id.
41. Id.
42. See id.§ 240.12g3-2(b)(l)(ii). What is required is a list of ongoing informational requirements, not simply a list of the documents provided with the initial application. The SEC staff, in its
standard comment letter on 12g3-2(b) applications, requests that the list include "requirements to
which the issuer is subject, even if the issuer has not to date produced" any information under these
requirements. "For example, the list should state informational requirements pertaining to regulated
securities offerings even if the issuer has never made a regulated securities offering and does not
anticipate doing so in the foreseeable future."
43. 17 C.F.R. § 240.12g3-2(b)(1)(v) (1992). The SEC has proposed an amendment that would
require that information about U.S. shareholders be provided annually. See S-K Release, supra note
35.
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When a company initially applies for rule 12g3-2(b) status, the SEC staff
reviews the application and materials against the requirements outlined above.
Often this review results in requests from the staff to the company for additional
information. When the staff is satisfied that the requirements of the rule are met,
it sends the company a postcard stating that the company's name has been added
to the list of companies claiming the exemption and assigning the company a file
number for use in future submissions. Whether a company has initially established
the exemption, though, turns on whether it has submitted the information required
by the rule, not on whether it has received the staff's postcard. Similarly, maintenance of a company's exemption depends on its continued submission of the
required information at the required times.
To maintain its exemption under rule 12g3-2(b) a foreign company is required
to furnish "promptly" to the SEC whatever information it makes public pursuant
to the law of its home country, files with securities exchanges, or distributes to
its security holders. 4 These ongoing documentary requirements are subject to the
same materiality and language qualifications as the initial documentary requirements. In the event of any changes in the documents the foreign company is
required to provide-due, for example, to changes in foreign reporting requirements-the foreign company must also provide at the end of its fiscal year an
updated list of the applicable documentary requirements. 45 The staff does not send
the company any notice that it has received or reviewed these later submissions.
The only notice the company receives from the staff is the inclusion or exclusion
of its name from the SEC's periodic list of foreign companies claiming the exemption."
1II. Who Is Not Providing Information?
Apparently, many foreign companies, although subject to the requirement
either to register under section 12(g) or to provide information under rule 12g32(b), are neither registering nor providing information.
For example, there are American Depositary Receipt facilities for the securities
of about 150 Japanese companies. 47 About twenty of these companies have regis-

44. 17 C.F.R. § 240.12g3-2(b)(l)(iii) (1992).
45. Id. § 240.12g3-2(b)(l)(iv).
46. Approximately annually, the SEC publishes a list of the foreign companies that claim a
12g3-2(b) exemption and that have submitted reasonably current information. The SEC cautions,
though, that "[i]nclusion of an issuer on the following list is not an affirmation by the Commission
that the issuer has complied or is complying with all the conditions of the exemption provided by rule
12g3-2(b)." See List of Foreign Issuers Which Have Submitted Information Required by the Exemption Relating to Certain Foreign Securities, Exchange Act Release No. 30,859, 57 Fed. Reg. 29,910
(1992) [hereinafter 12g3-2(b) List].
47. See Bankers Trust Company, The ADR Universe (Jan. 1993).
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tered their securities with the SEC under either section 12(b) 41or section 12(g).

Another twenty Japanese companies provide information under rule

49

12g3-2(b). 50

Thus, about 110 Japanese companies with ADR facilities are neither registered

under section 12(g) nor providing information under rule 12g3-2(b). Some of
these are relatively obscure companies that may well have fewer than 300 U.S.
shareholders. Others, however, are major Japanese companies that may have over
300 U.S. shareholders and meet the jurisdictional and other requirements of

section 12(g), thus requiring them either to register or to provide information
under rule 12g3-2(b).5

There are American Depositary Receipt facilities for the securities of about
twenty-five German companies.52 Yet no German companies have registered
their securities under section 12,

and only nine German companies provide

information under rule 12g3-2(b).' Many of the remaining seventeen companies
are major German industrial concerns. It seems likely that at least some of these
have more than 300 U.S. shareholders and are subject to jurisdiction under section
12(g).
There are ADR facilities for the securities of about 190 companies from the
United Kingdom. 55Approximately fifty-five companies from the United Kingdom
have registered their securities under section 12(b) or 12(g). About another eighty
U.K. companies provide information under rule 12g3-2(b). 56 Again, it seems
likely that at least some of the remaining fifty-five U.K. companies meet the
48. As noted above, section 12(b) applies to companies with securities listed on an exchange;
section 12(g) is its parallel for companies whose securities trade over the counter.
49. As of July 1993, these companies are: Canon, Inc., Hitachi Ltd., Honda Motor Co., Ltd.,
Ito-Yokado Co., Ltd., Komatsu Ltd., Kubota Ltd., Kyocera Corp., Makita Corp., Matsushita Electric
Industrial Co., Mitsubishi Bank, Ltd., Mitsui & Co., Ltd., NEC Corp., Nippon Telephone and
Telegraph, Pioneer Electronic Corp., Sony Corp., TDK Corp., Tokio Marine & Fire Ins. Co., Ltd.,
and Wacoal Corp. The registration of Nippon Telephone and Telegraph relates to debt securities.
50. As of the SEC's most recent list, these companies are: The Bank of Fukuoka, Bridgestone
Corp., CSK Corp., The Dai'ei Inc., Daiwa Danchi Co., Ltd., Fuji Photo Film Co., Ltd., Hino Motors
Ltd., Japan Air Lines Company, Ltd., Kirin Brewery Co., Marubeni Corp., Mitsubishi Kasei Corp.,
The Mitsui Taiyo Kobe Bank, Ltd., Nintendo Co., Ltd., Nissan Motor Co., Ltd., Omron Corp.,
Sanyo Electric Co., Ltd., Sanyo Securities Co., Ltd., Sharp Corp., Teijin Seiki Co., Ltd., Toyobo
Co., Ltd., and Toyota Motor Co., Ltd. See 12g3-2(b) List, supra note 46. The Mitsui Taiyo Kobe
Bank has changed its name to Sakura Bank.
51. Without analyzing the situation of the company in question one cannot determine whether
subject matter jurisdiction under section 12(g) or constitutional personal jurisdiction is appropriate.
We do not mean to imply that any particular company is subject to the registration requirement.
52. See Bankers Trust Company, supra note 47.
53. Recently, however, the SEC and Daimler Benz announced that the company would register
its common stock and list it on the New York Stock Exchange. This may lead other German companies
to consider U.S. listings and disclosure. See Anita Raghavan & Christi Harlan, Daimler's SEC Pact
to List Stock in U.S. May Spur Other ForeignFirmsto Follow, WALL ST. J., Mar. 31, 1993, at B12.
54. These companies are Commerzbank AG, Concordia Bau and Boden AG, Continental AG,
Deutsche Bank AG, Dresdner Bank AG, Nixdorf Computer AG, Rosenthal AG, Siemens AG, and
Volkswagen AG. See 12g3-2(b) List, supra note 46.
55. See Bankers Trust Company, supra note 47.
56. See 12g3-2(b) List, supra note 46.
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shareholder, asset, and jurisdictional tests of section 12(g); yet these companies
have neither registered under section 12(g) nor provided information under rule
12g3-2(b).
The apparent noncompliance with section 12(g) and rule 12g3-2(b) is not limited
to these three countries. The SEC staff recently estimated that "approximately
43 % of the foreign issuers with securities represented by ADRs are not reporting
or otherwise providing current information to the Commission." 5 7 Nor is this
problem of noncompliance with section 12(g) and rule 12g3-2(b) a new one. In
1969, one author noted that the SEC was "willing to police this requirement by
relying on apparently harmless administrative sanctions."-58 In 1977, another
author found that "the
rate of noncompliance with rule 12g3-2(b) appears well
59
over 50 percent."
As noted above, the SEC now requires that a foreign company register under
section 12(g) or establish an exemption under rule 12g3-2(b) when an ADR facility
is formed for the company's securities. 60 How then are there so many ADR
facilities for foreign securities for which no current rule 12g3-2(b) information
has been provided?
In some cases, ADR facilities were established before 1983, when it was
possible to establish an unsponsored ADR facility without registration under
section 12(g) or exemption under rule 12g3-2(b). In other cases, a company may
have established a rule 12g3-2(b) exemption at the time the ADR facility was
formed, and then ceased to provide information a few years later.61 In some
of these cases, a foreign company may have determined that, even though an
unsponsored ADR facility is available for its shares, the company is not subject
to U.S. jurisdiction, and thus need not file information under rule 12g3-2(b).
In many other cases, though, a foreign company may be unaware of the U.S.
registration requirements and thus may be inadvertently failing to register or
provide information.
The SEC staff does not, at present, attempt to determine why foreign companies
cease to provide information under rule 12g3-2(b). Thus, companies that cease
to provide information simply lose their exemption; they do not, at least now,
receive SEC staff letters or find themselves the subject of SEC enforcement
actions. As discussed in the next section, however, foreign companies have no
guarantee that the SEC's attitude towards their noncompliance will not change.
57. ADR Release, supra note 17, n.50.
58. Richard M. Buxbaum, Securities Regulation and the Foreign IssuerExemption: A Study in
the Process of Accommodating Foreign Interests, 54 CORNELL L. REv. 358, 373 (1969).
59. Richard A. Stephens, ReevaluationofDisclosureRequirementsfor ForeignIsuers: Securities
Exchange Act of 1934, 45 GEO. WASH. L. Rv. 494, 528 (1974).
60. See instruction I.A.1 to SEC form F-6.
61. SEC form F-6 requires that the prospectus for an ADR facility state whether the foreign
company provides information under rule 12g3-2(b). This raises the possibility that a depositary could
be liable, under the federal securities laws, for stating that information is being provided under rule
12g3-2(b) that is not in fact being provided.
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IV. What Are the Consequences of Providing or Not Providing
Information?
The SEC has broad authority to investigate potential violations of the federal
securities laws.62 When it finds a violation, the SEC generally either files a
civil suit in federal court seeking an injunction and other appropriate relief, or
commences an administrative proceeding. Additionally, in serious cases the Justice Department may file a criminal suit seeking criminal penalties or jail terms.63
The SEC, however, has never sued a foreign company that has not sold securities in the United States for failing to register its securities under section 12(g).
One possible reason is concern, at least in some cases, about the jurisdictional
issues discussed in the first part of this article. A related potential concern is the
reaction of foreign governments to what they would perhaps characterize as
an assertion of extraterritorial jurisdiction. Moreover, most of the information
provided under rule 12g3-2(b) is already available to U.S. shareholders, through
the media or their brokers, so that suing a foreign issuer to enforce compliance
would arguably achieve little for U.S. shareholders.
Until late 1990, courts could not impose civil fines for violations of the Exchange Act, other than insider trading. Thus, the only remedy available to the
SEC for failure by a foreign company to register under section 12(g) would have
been an injunction. If the foreign company ignored the injunction, the SEC's only
recourse would have been an action for contempt of the court's injunction.
Since October 1990, however, the SEC has had two other enforcement options:
the cease and desist order and the civil penalty. The Exchange Act now authorizes
the Commission, through administrative proceedings, to order any person who
has violated or is violating the Act to "cease and desist" from such violation.'
Any violation of such an order is punishable by a monetary fine. In addition, the
Commission may also seek monetary penalties directly in district court. The
penalties range from relatively modest sums up to $500,000 per violation for
serious violations by corporate defendants. 65The SEC has used these new enforcement tools frequently. For example, when the SEC found that almost a hundred
firms selling securities of U.S. government sponsored enterprises were maintaining false records, the SEC and bank regulators imposed administrative penalties on the firms totalling $5 million. 66
The availability of these more temperate enforcement options is one factor that
may make an enforcement action against foreign companies under section 12(g)

62. 15 U.S.C. § 78u(a)(1) (1988).
63. Id. § 78ff(a).
64. Id. § 78u-3(a).
65. Id. § 78u(d)(3) (court penalties).
66. See Report Pursuant to Section 21 (a) of the Securities Exchange Act of 1934 Regarding the
Distribution of Certain Debt Securities of Government Sponsored Enterprises, Exchange Act Release
No. 30,255, [1991-92 Transfer Binder] Fed. Sec. L. Rep. (CCH) 84,913 (Jan. 16, 1992).
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somewhat more likely now than in the past. Another factor is the increased
attention at the SEC to disclosure by foreign companies. The SEC has recently
stressed the importance of ensuring that when a foreign company sells or lists

securities in the United States it provides information comparable to that provided
by U.S. companies.67 The SEC's concern about the information available with

respect to foreign listed companies may, at some point, create concern about the
information available for the many unlisted foreign companies whose securities
trade in the United States.
Thus, the main reason for a foreign company that is subject to the registration
requirement of section 12(g) to provide information under rule 12g3-2(b) is to
avoid an SEC enforcement action. A second reason to provide information under
rule 12g3-2(b) is to avoid a private action to force registration under section 12(g).
In 1974, in a case involving a domestic rather than a foreign company, a district

court held that there is a private right of action to enforce section 12(g) against
companies that fail to register.68 A court might reach a different result today, in
light of more recent cases, 69 but a successful investor action to force a foreign
company to register certainly cannot be ruled out. 70
There are also some more positive reasons for foreign companies to provide

information under rule 12g3-2(b). Foreign companies often start to provide information under rule 12g3-2(b) in order to facilitate resales of their securities in
the U.S. institutional markets pursuant to rule 144A. 7 1 In other cases, foreign

companies start providing information under rule 12g3-2(b) when they set up a
sponsored ADR facility. Other foreign companies may provide information under
the rule as part of an effort to keep their U.S. shareholders and market-makers
informed about their corporate affairs.72
For at least two reasons, however, a foreign company may not want to provide
information under rule 12g3-2(b). First, if the foreign company is providing
information under rule 12g3-2(b) but does not have a sponsored ADR program,
67. See Cheryl B. Strauss, Do US Investors Need More Foreign Listings?, INVESTMENT
DEALERS' DiG., Nov. 9, 1992, at 16; William Power & Kevin G. Saiwen, Big Board's Donaldson
Says SEC Rules Could Cost Exchange Its Global Standing, WALL ST. J., Dec. 12, 1991, at CI.

68. See Kerber v. Kakos, 383 F. Supp. 625 (N.D. Ill. 1974).
69. See Suter v. Artist M., 112 S. Ct. 1360 (1992); Transamerica Mortgage Advisers, Inc. v.
Lewis, 444 U.S. 11 (1979); Touche Ross & Co. v. Redington, 442 U.S. 560 (1979); cf. Thompson
v. Thompson, 484 U.S. 174, 190 (1988) (Scalia, J., concurring) ("The recent history of our holdings
is one of repeated rejection of claims of an implied right. ").
70. A U.S. institutional investor might attempt such a suit as a way to force a reticent foreign
company to provide more disclosure, as required by U.S. disclosure regulations.
71. Rule 144A provides an exemption from Securities Act registration for certain resales of
securities to "qualified institutional buyers." Rule 144A requires that certain information be provided
by the issuer to the purchaser if the issuer is not: registered under section 12(g), exempt under rule
12g3-2(b), or a foreign government. 17 C.F.R. § 230.144A(d)(4)(i) (1992). Apparently, foreign
companies often find it easier to obtain an exemption under rule 12g3-2(b) than to ensure that this
information is provided to each prospective purchaser.
72. Providing information under rule 12g3-2(b) allows U.S. brokers to rely on this information
under rule 15c2-1 l(a)(4), rather than having to obtain the information listed in rule 15c2-1 1(a)(5).
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depositaries may form unsponsored ADR facilities without the company's consent. If the foreign company then decides that it wants to create a sponsored ADR
facility, it would, at least under present SEC policy,7 3 have to close down the
unsponsored facilities. This action could involve substantial payments to the
depositaries for the unsponsored facilities.
A second concern is civil liability under the U.S. securities laws. In an attempt
to encourage foreign companies to provide information, the SEC has exempted
information provided under rule 12g3-2(b) from liability under section 18 of the
Exchange Act.74 Such information is not immune, however, from liability under
section 10(b) of the Exchange Act, which reaches any "untrue statement of
material fact," made "in connection with the purchase or sale of any security,"
with the requisite "intent to deceive" or reckless disregard for truth or falsity.75
However, since section 10(b) also reaches false or misleading statements made
outside the United States, if the statements have or are likely to have significant
effects in the United States, it is not clear that simply submitting another copy of
information under rule 12g3-2(b) would materially increase a foreign company's
exposure under section 10(b). If a foreign company has a significant number of
U.S. shareholders, and if the company issues false financial statements or press
releases abroad, the U.S. shareholders could sue the foreign company under
section 10(b) regardless of whether the company filed the financial statements or
press releases under rule 12g3-2(b).
V. Conclusion
Foreign companies may find it somewhat surprising to learn that, even though
they have never sold or listed their securities in the United States, they are
potentially subject to the requirements of section 12(g) and rule 12g3-2(b). U.S.
companies would find it odd, for example, to learn that because their shares traded
in Japan they were required to provide information in Japanese to the Japanese
Ministry of Finance.76 Given that information made available abroad by foreign
73. The SEC, at present, does not allow for sponsored and unsponsored facilities for the same
foreign security. The SEC has, however, requested comment on whether it should allow such competition. See ADR Release, supra note 17.
74. See 17 C.F.R. § 240.12g3-2(b)(4) (1992).
75. See Aaron v. SEC, 446 U.S. 680, 695 (1980) (intent); Hollinger v. Titan Capital Corp., 914
F.2d 1564, 1568-69 n.6 (9th Cir. 1990) (recklessness); see also Lampf v. Gilbertson, 111 S. Ct. 2773
(1991) (establishing a uniform federal limitation period for private lOb-5 actions). Although the

standards for liability under section 10(b) are high, private litigation under rule lOb-5 is quite common.
See Janet C. Alexander, Do the Merits Matter? A Study of Settlements in Securities Class Actions,
43 STAN. L. REV. 497 (1991).

76. In 1992 Japan modified its securities laws to require that Japanese corporations with more
than a certain number of shareholders as of the last day of the four most recent business years file
periodic reports under the Japanese Securities Exchange Act, whether or not the corporations are
listed on a Japanese securities exchange or engaged in a public offering. Japanese Securities Exchange
Act § 24(l)(iv). Section 3-6 of the Securities Exchange Act Enforcement Ordinance promulgated on
March 3, 1993, specified that Japanese corporations with 500 or more shareholders are subject to the
periodic reporting requirement.
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companies is now often available in the United States through computer databases
and other services, it may be time for the SEC to reconsider rule 12g3-2(b).
Nevertheless, while these U.S. requirements remain in place, prudent foreign
companies with a substantial number of U.S. shareholders will want to consider
whether and how to comply with the requirements of section 12(g) and rule
12g3-2(b).
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